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Policy and Procedures for Liquidated Damages

I. Authority & Application

This Policy is adopted by the Department of General Services (DGS) Office of State
Procurement (OSP) pursuant to the requirement of §15-113(c) of the State Finance and
Procurement Article, Annotated Code of Maryland to adopt a written policy concerning the
inclusion and use of liquidated damages provisions in procurement contracts by DGS OSP.

This policy provides a step-by-step guide for DGS OSP personnel to implement and enforce
liquidated damages provisions in procurement contracts. Other state units performing
procurements subject to the control authority of DGS OSP under COMAR 21.01.02.01 and §12-
107(b) of the State Finance and Procurement Acrticle shall apply this liquidated damages policy
to such procurements.

1.  When to Include Liquidated Damages Provisions in Procurement Contracts

The following types of contracts are required by law to include liquidated damages provisions:
A. When Required by Law:

1. All Contracts with Certified Minority Business Enterprise Goals (COMAR
21.07.01.14A, 21.07.02.08A, 21.11.03.10E and §14-303(b)(6) of the State Finance
and Procurement Avrticle)

2. All construction contracts unless the agency head determines that the exclusion of
the clause is in the best interest of the State (COMAR 21.07.02.08B)

3. All Contracts subject to a prevailing wage requirement (COMAR
21.11.11.02F(1)(b))

4. All Contracts subject to a living wage requirement (COMAR 21.11.10.10E(1))

5. When other conditions make it appropriate (COMAR 21.07.01.14B)

B. Other Appropriate Conditions:

It is appropriate to include a liquidated damages clause when it would “provide a reasonable
measure of compensation in the event of a breach where, at the time the provision is agreed
to the damages are indeterminable or will be otherwise difficult to prove.”* These damages
to the State may include but are not limited to a loss of goodwill, detrimental impact on
economic development, and diversion of internal staff resources.

Note:

e Under §13-218(a)(4) of the State Finance and Procurement Article a liquidated damages

1 See CAS Severn, Inc. v Awalt, 213 Md. App. 683, 694 (2013) (citations omitted).



provision is required to be included in a contract when conditions make it appropriate.

e Further, under COMAR 21.07.01.14B this evaluation is to be made by the procurement
officer in consultation with the Attorney General, while a decision not to include a
liquidated damages provision under this section requires the approval of the unit head under
815-113(d) of the State Finance and Procurement Article.

e For the University System of Maryland, unit head means the President of a constituent
institution or their authorized designee.

I11. Drafting Liguidated Damages Provisions

Liquidated damages provisions must meet three criteria:

(1) provide in clear and unambiguous terms for a certain sum,

(2) reasonably compensate for the damages anticipated by the breach (that is not to be a penalty),
and

(3) may not be altered to correspond with actual damages after the fact.?

In line with their purpose, such provisions should state under what conditions they would apply,
and how they would apply to such conditions. The amount to be assessed should be reasonably
related to the nature of the type of breach that is anticipated and harm to the State should the
breach occur. A common example is a set daily rate named in the condition (and itself often based
on published economic models) that is then assessed for each day a project or service is delayed.

Further, such provisions should include a statement that no payment by the State, either partial or
final, shall be construed to waive the State’s right to seek liquidated damages. Nor should any
provision cap (or otherwise limit) the amount of liquidated damages to an amount less than the
total amount of liquidated damages that may be assessed pursuant to the terms of the contract.

A. Example Language:

Language implementing specific required liquidated damages provisions is included in both the
Statewide Request for Proposals (RFP) and Statewide Invitation for Bids (IFB) templates, and their
support documents, as maintained by the Department of General Services’ Office of State
Procurement. These should be followed in the specific instances where they are directly applicable,
and can be used as models in other circumstances where they do not directly apply.

Further, the Governor’s Office of Small, Minority & Women Business Affairs has published
“Guidelines for Liquidated Damages Provision for Contracts Containing Certified Minority
Business Enterprise (MBE) Participation Goals” on its website (available at
https://gomdsmallbiz.maryland.gov/Pages/Reporting-Tool-MBE.aspx). These guidelines contain
specific language to use for an MBE related liquidated damages clause, as well as instructions on
how to calculate and implement that language.

B. Model Liquidated Damages Language for Supplies and Services:
Additionally, the following may be used as a model for supplies or services:

e |f the Contractor fails to deliver the supplies or perform the services within the time
specified in this contract, the Contractor shall, in place of actual damages, pay to the State
liquidated damages of $___ per calendar day of delay.

2 See CAS Severn, Inc. v Awalt, 213 Md. App. 683, 694 (2013) (citations omitted).


https://gomdsmallbiz.maryland.gov/Pages/Reporting-Tool-MBE.aspx

e |If the State terminates this contract in whole or in part under the termination for default
clause, the Contractor is liable for liquidated damages accruing until the State reasonably
obtains delivery or performance of similar supplies or services. These liquidated damages
are in addition to excess costs of reprocurement under the Termination clause.

e The Contractor will not be charged with liquidated damages when the delay in delivery or
performance is beyond the control and without the fault or negligence of the Contractor, or
its subcontractors, as defined in the Delays and Extensions of time clause in this contract.

e The amount of liquidated damages shall not be capped (or otherwise limited) to an amount
less than the total amount of liquidated damages that may be assessed pursuant to the terms
of the contract.

e No payment by the State, either partial or final, shall be construed to waive the State’s right
to seek liquidated damages.

e Under DGS control authority, the following examples are for common conditions under
DGS OSP authority:

o Construction Contracts General Language on liquidated damages:

o The term of this Contract begins on the date the Contract is signed by the
Department following any required prior approvals, including approval by the
Board of Public Works, if such approval is required (the “Effective Date”) and the
Contractor shall complete the work within calendar days (“Initial Term”)
from the date of notice to proceed (“NTP”) and agrees that if the work is not
completed within the time period specified, the contractor will be liable for
liquidated damages of $ per calendar day as specified in the contract
documents.

o If fixed and agreed liquidated damages are provided in the contract and if the State
so terminates the Contractor's right to proceed, the resulting damage shall consist of
such liquidated damages until a reasonable time as may be required for final
completion of the work together with any increased costs occasioned the State in
completing the work.

o If fixed and agreed liquidated damages are provided in the contract and if the State
does not so terminate the Contractor's right to proceed, the resulting damage shall
consist of these liquidated damages until the work is completed or accepted.

V. Model Plan for Responding to Deficient Performance

The below model plan should be adapted, and expanded, for the requirements of the specific
provision being enforced.

1) The procuring unit shall actively monitor the contract, and its contractor’s performance for
signs of breaching the contract requirements.

2) Upon identification of a potential or actual issue with performance that may trigger a
liquidated damages provision, the contract manager shall:

a) document the observed indication of deficient performance.

b) obtain more information regarding that performance, which may include contacting
the end-user of the contract, and/or the contractor; and

c) Consult with appropriate colleagues (such as, if different, the originating
procurement officer, the contract manager’s supervisor, the unit’s MBE liaison,
contact at the Commissioner of Labor and Industry, counsel from the Attorney
General’s office, and/or unit head).



3)

4)

5)

V.

Note: whom to consult, in what order, and whether or not to do so before or after obtaining
more information (especially directly from the contractor), will vary under the particular
circumstances involved. A key factor is if the breach has already occurred, or is one that
has not yet occurred but seems more likely than previously.

If after the above steps the unit determines that there is no actual or potential breach of the
contract, the particular investigation is complete.

If the unit determines that there is either an actual or potential breach of the contract, then
the unit shall:

a) communicate with the Contractor regarding the deficient performance, the need to
comply with the contract requirements, and that the State preserves its rights to
protect its interests under the contract (including through the imposition of
liquidated damages). The exact wording of this will vary with the facts, and the
particular provision involved. The unit’s counsel should be consulted in drafting
this communication.

b) pursue potential avenues to address the actual harms to the State from an actual or
potential breach of the contract. Again, this will vary based on the particular facts
of the involved breach. This may involve obtaining alternative (or temporary
performance) from elsewhere, or working with the existing Contractor to cure their
performance.

Finally, if an actual breach of the contract has occurred, then the unit is to consider imposing
the liquidated damages authorized by the Contract. Factors to consider include if the breach
occurred for reasons beyond the control and without the fault or negligence of the
Contractor (such as defined in the State’s standard Delays and Extensions of time clause),
the duration or magnitude of the breach, and the effort and success of the Contractor to
mitigate or cure the breach. For procurements valued at $5,000,000 or more, a written
decision to not pursue liquidated damages, when a specified breach associated with a
liquidated damages has occurred, needs to be approved by the unit head, and the reasons
for not pursuing the damages documented.

Calculation and Assessment of Liquidated Damages

Refer to the attachments section for further information on calculating liquidated damages and
specific information for certain contracts. Below are general step by step instructions for
calculating liquidated damages:

1.

oo

Work Hours: Estimate the work hours required to address the breach (e.g., 4 hours for
monthly payment report failures, 2 hours for subcontractor payment report provisions, 15
hours for undisputed subcontractor payments).

Work Allocation: Allocate estimated hours among employees involved in compliance
efforts.

Pay Rate: Determine fully loaded hourly pay rates, including base salary and State-paid
benefits.

Weekly Rate: Calculate the weekly rate for each employee by multiplying allocated hours
by the fully loaded pay rate.

Agency Rate: Total the weekly rates for all employees to determine the agency rate.

Daily Rate: Divide the agency rate by 7 to determine the daily rate for liquidated damages.
Inserting Rates: Insert the calculated rates into the liquidated damages provisions (daily rate
for Sections a and e, agency rate for Section b).



VI.

Documentation and Training

A. Record-Keeping

1.

2.

Documentation: Maintain detailed records of all communications, performance
observations, calculations, and decisions related to liquidated damages.

Reporting: Report compliance status and any imposed liquidated damages to relevant
stakeholders, including the unit head and legal counsel.

B. Training and Resources

1.

Internal Training: Conduct regular training sessions using provided materials (Liquidated
Damages Training PowerPoint, worksheets, and calculator).

2. Access to Tools: Ensure all relevant personnel have access to the GOSBA MBE Toolkit,

guidelines, worksheets, and calculators for accurate and consistent application of
liquidated damages provisions.

Attachments:

1.

2.

BPW Model Policy on Liquidated Damages-
https://bpw.maryland.gov/Publications/LDModelPolicy 20231213.pdf

GOSBA Guidelines for Liquidated Damages Provision for Contracts Containing MBE
Participation Goals- https://gomdsmallbiz.maryland.gov/Pages/Reporting-Tool-MBE.aspx
GOSBALiquidated Damages Training PowerPoint Slides-
https://gomdsmallbiz.maryland.gov/Site Assets/Pages/MBE-omb-
StateAgency/Liquidated%20Damages%20Training%20v2.2024.pdf

GOSBA Liquidated Damages Worksheet-
https://gomdsmallbiz.maryland.gov/Pages/Reporting-Tool-MBE.aspx

GOSBA Liquidated Damages Hourly Rate Calculator-
https://gomdsmallbiz.maryland.gov/Pages/Reporting-Tool-MBE.aspx
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